4.   Entry of Inspectors into Minerals' mlue offices

Minerals challenges Judge Boltz's finding that there was no im-
propriety in the actions of Inspectors Thompson and Wolford In connection
with Baird's removal of drawings from the mine office at approximately
4:00 - 4:30 a.m. on the morning of June 30, 1981.  The Secretary argues
that the inspectors did nothing illegal and that it was Baird who took
the documents as required by the subpoena. Our review of the record,
however, convinces us that Baird would not have travelled to the mine
and taken the documents on his own.  In the early hours of June 30 when
the inspectors served Baird with the subpoenas and proceeded with him to
the mine offices, Baird questioned the propriety of taking the documents
from the mine and Thompson replied that the subpoena required it.  To
this extent, the entry and taking of the documents may be viewed as the
action of MSHA.  Thus, the next question is whether the removal of the
documents was illegal or otherwise Improper.

In deciding this question, control or custody of documents as well
as ownership is critical in the determination of the propriety of document
production under subpoena.  Service on one who has control of documents
may be sufficient as against the owner.  See, e.g. , Mattie T. v. Johnston,
74 F.R.D. 498, 502 (N.D. Miss. 1976), and authorities cited.  However,
the present case is different from the control involved in the cases
relied upon by the Secretary,  In those cases, the person subpoenaed
exerted substantial control over the documents. Here, the evidence
shows that BairdTs control over the drawings was nominal, encompassing
only the requirements of his immediate work assignment.  In short, the
subpoena did not allow Baird to take the documents without the permission
of his superior.  Thus, Judge Boltz's conclusion that there was no
impropriety on the part of the inspectors in removing the drawings from
Minerals' mine offices is erroneous.  We are particularly disturbed by
the MSHA inspectors' middle-of-the-night entry into private mine offices,
without identification to appropriate agents of the operator.  We strongly
denounce Thompson's abuse of authority and reiterate our disapproval of
the ill-controlled subpoena process agreed to by the parties.

Despite our conclusion that the exhibits were Improperly obtained,
we find no prejudice to Minerals,  The outcome on the merits rested on
adequate, independent grounds.  Accordingly, we deem it inappropriate
to invoke the extreme remedy of dismissal of the proceedings on the
merits.

C.  Mineral's objections to counsels conduct after service
of the subpoenas_

1.   Barkley's treatment of the subpoenaed Minerals employees

Minerals argues that counsel for the Secretary, Barkley, improperly
questioned two of its employees who had been subpoenaed and that Judge
Boltz failed to address this objection.  Dealing with the latter assertion
first, we note that although Judge1 Boltz did not address this objection
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